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1~~ ~w.rr : File No : V2(ST)47&48/Ahd-South/2018-19
Stay Appl.No. /2018-19

3JcJIC'i 3t~~r mRTr Order-In-Appeal Nos. AHM-EXCUS-001-APP-093&094-2018-19
Reita Date : 31-10-2018 or@ mr # area Date of Issue 72/ye/2el
A,fi 3"J=IT ~[clr(" 3ll<J<rn (3rcfrc;r) &RT i:nfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. STC/66&67/DC/Div-111/09-10~= 19.01.2010 issued by
Deputy Commissioner, Div-Ill, Central Tax, Ahmedabad-South

er rf)raff ar m ya qr Name & Address of the Appellant/ Respondent
Air Control & Chemical Engineering Ltd.

Ahmedabad

. al{ arfi gr 3r9le 32zr aria)s arr at ? it as z 3maruf zqenRenR f))au ·T; gr 3rf@ran1h st
379 ur yr)ervr am)a gr a Taal et

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

·nr ral tr y=7)arur 3rlaet
Revision application to Government of India :

( 1) as?ha sured zyca 3rf@)fzm1, 1994 6t err 3TITTT .fr-er ~ Tfl{ lTTlffiT a i qular enrr cnf iJCl-'cfRT cJ5" ~l!FI ~
ii airfr yr)err am)a aft Rra, +rdr, fa +inra, Iara fm, tent ii~hr, la= cf]-q nraa, vi mi, { Rec6t

·: 110001 cJTT if>t ~ 'tffif,~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf? nr ) nf TfTITc>f Tf wra hat er arm fa4 arueru z arr 4ran j <lT fclmr 'l-~z-1 W{
'JJU0JTJR l{ •ll"f! c'if iJf@ slZ ,wt 11, aT fa4 vgrzu aver i ark as fhdt arum <If Raft querngt re 6l f0qr cJ5"
r gt{ et

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

. or territory outside India.
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(·'•I) ·a a are f5at rz u rag j Allffaa lfl<'[ ~ m lfl<'[ cfj Raffo i sq#tr zyca at ma q UIr
)«» R a nri 3i vi 'l-ffi(f Cf) ~ fcITTfI" ~ m mm if Allffaa g I

(Ii).• In r,riso of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

1ilwr xITTJc;,'T cl~ ~ ~~ cfJ 'l_f@R a fry sit sq@l af ma l n{& a arr uit gr Irr {.!ci
fm1 a vyfa rrga, 3nfta &Rf tffffi'f cJl" x-J1,I.T 1:Jx m mcf Tf fclro 3T~f.mif (rf.2) 1998 l:lFff 109 !'.:T-<T

fg fg nrg ell

(1) a5+5flu Unrat yen (3r9) Pm1a8l, 2oo1 fa o # if Raff qua in gg-s i a ufzii i ,
)flu 3/at 4fa am2gr )ft feta aama8 per-a?r vi 3fl ant l at-at fzii # rel
fra am)at [}u Gnnt IR?gy Uu rr al z. al qrff k oifa arr 35-z ii Reiff 4) # grar

@} ra ; rrer 2)nr--s n1art atf ft eh a1Re; 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months frorn tl1e date on which
the ordm sought to be appealed. against is communicated and sl1all be accompanied by ·
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed- cmderSection
35-EE of CEA, 1944, under Major Head of Account.

0

(cl) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.1 OCT
of the f-inance (No.2) Act, 1998.

(2) ff4Gr 37la # at ore viva mm va ara u?a a sua a zt at ril 20o/- Iffil 1J1TTll1 cl~ \i"ll~
3jk ugi vis= an g araurr t ill 1 ooo;- at #la 4rat at Gt

The revision application shall be accompanied by a fee of Rs.200/- wl1ere the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · Q

·fur g4var, au surer zyaa vi hara an4la nraTf@raw 1fa arf)a­
Appca1 to Cuslorn, Excise, & Service Tax Appellate Tribunal.

(i) 3fr war zyen 31f@)fr, 1944 47 err 35-clT/35-~ cfJ 3wfa-:­

l.Jnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(,II) ,JCf\l~fmo i:r~ 2 (-1) cf) it ~ 3ljfITT' cfi 3mf c#r 3llfrc;r, 3Tfrffi cfi wrc;'t if "WTTT Wf). d>f.l,:i
vnaa ye vi taaw an9tu nnf@raw (free) a6t uf2a &if)z i:frfucITT. 3lt31·1c\l{Jlc; it 3fr-20, -;-xL
)cc e(Rue au, ?aft +T, 3Ir1qr7-380016.-.( 8) ...<,,,,:ro.'J:H"ii w~~t-,regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at: ·_ <....~-;;2'0'~:: N(:lW .Metal Hospital Compound, Meghani Nagar, Ahmedabacl : 380 016. in case of

:•·· '' :/nPii~¥fs ~ther tl1an as mentioned in para-2(i) (a) above.
; ·'.\ ·J'.it:i.o -as

. . ·:, \~~ ·~- ~- ...
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Tllc :::1pIJeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prcscribod under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
;1ecompanied against (one which at least should be accompanied by a fee of Rs:l ,000/-,
F-~s.5,000/- c.1nd Rs.'10,000/- where amount of duty/ penalty/ demand / refund is upto 5
l_ac, 5 l..8c to 50 l_ac and above 50 Lac respectively in the form of crossed bank draft in
f,wour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
lhc Tribunal is situated.

(3) uf su am?r ii a{ qr arr?ii r rm4gr slur & a rel per sitar fr 6r ar ya qjfi
nr far urn arfg s azr # sh gy ft fa frat rat arf t aa a fg zqenferf 3rflft1
;:111.nlliicJ1'1Uf al a 3r4)i zn tu var al v am4aa far unra &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the. fact that the one appeal to the
/.\ppell,.mt Tribunal or the one application to the Central Govt. As the case may be, is

_ filled to avoid scriptoria work if excising Rs .. 1 lacs fee of Rs.100/- for each.

(4) ·nnrl 3yea 31[@fm 197o zre izi1@r al arjqf-4 aiaf efRa fhy arra 1r4a UT
·ya 31r?gr gen1fen~a [ufur m,f@rant am?gr ii a rat 4l ya mff LR xii.6.50 trn° cf>T ~rn_;m "TI~
fa: @ur &)-mr +Rt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
,.1uthority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-~ item
of tlie court fee Act, 1975 as amended.

( ::; ) 1FI ,~rH "xicifwr ·rrr1c1'f cp\ frl-mror ffi cf@ frmr.r'f ~ 3ITT ~ mR 31Tcnfqc=r fc!RIT vfR1T t \JJ"\ ~ wB",
{r uurar yea vi )arn 3r4la zmrznf@rnur (aruffaf@,) fr, 1902 3i ffe at

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«tr gym, ?ha Unreel gyca qi aaa 3rf)#la -znznf@raw (fr2c), a IR a1fit a mr ii
as4car niar (Demand) (a is (Penalty) cITT 1o% qa star sen 3rf@arr ? tzaifs, 3r@as q4 Gr# 10

.-1,{t"; :r,tlV t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
lDD4)

)w&)zr3ur areas 3ll )ar asa 3irafa, nf@ ztar "a4car ft J=!TdT"(Duty Demanded) -
..:,

(i) (Sect-ion) ·-uis 11D~cWc'f~ft:rZITT!;
(ii) ~iir ;m;l<'nfirltlc.·~c: cfiT ZITT1";
(iii) irlz3fezfrif4 fzrr 6 ha2rf?r.

For an cippeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-·
deposit amount sl1all not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
rnc1ncfr1lory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central E:xcise Act, ·1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arr ·r 31tar } 4fr 3r4)r mf@)awr as rarer 4g area 3rrar gr# z c';Us fclcrr fucr oT (!)· a:rf.r ·fcl;lr •Jlr ~I\VCP ~
• l ·.:, .:, .:,

10 arrwr ail gf. ksar.au Rafa gt aa c';Us "ij) 10%~ q:f cf,'r -;;IT ~If ~-I., ·-;:\,· . :_;· ~. -. ..::,

tview ofa4£,ajjaoeal +cast ths order shat te before the Tbun9go%pet
10% of the duly.demandgd where duty or duty and penalty are 111 dispute, 01o,."p_$11;1%1-l· · ·f
"' •rally alone is 'ii'dispute?' " $+,4°. . '.a

',' ,,> . ' ~,,.;,"""
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ORDER IN APPEAL

Two appeals have been :filed by M/s. Air Control & Chemical Engineering

Company Limited, Nandej, Barejadi, Dist. Ahmedabad [for short- 'appellant'] the details of which

are as follows:

Sr. Impugned OIO No. and elate OIO passed by Appeal No.

No. against which appeal is filed
I STC/66/DC/Div III/09-10 Dy. Commissioner, Division III, V2(ST)47/Ahcl-

dated 19.1.2010 Service Tax Commissionerate, South/2018-19

Ahmeclabacl

2 STC/67/DC/Div III/09-10 Dy. Commissioner, Division III, V2(ST)48/Ahd­

dated 19.1.2010 Service Tax Commissionerate, South/2018-19

Ahmedabad --

These appeals were placed in call book as a departmental appeal was pending in the
I-Ion'ble Supreme Court. Since the said departmental appeal has been decided by the Apex Court in the
case of Vasavadatta Cements Limited [2018(11)GSTL 3(SC)], the appeals have been retrieved and are

being decided by this common order.

2. Briefly, the facts are that two show cause notices both dated 31.7.2008 were

issued to the appellant inter alia alleging that the appellant had wrongly paid the service tax on

outward freight from the CENVAT credit when the service tax should have been paid in cash.

The show cause notice therefore, proposed demand of the service tax wrongly paid through

CENVAT along with interest; proposed penalty on the appellant; proposed that the service tax

credit wrongly taken by the appellant to be disallowed.

These notices were adjudicated vide the aforementioned impugned OIOs, ,vherein

he confirmed the service tax demand along with interest, imposed penalty on the appellant and

further ordered that the CENVAT credit utilized wrongly stands disallowed and ordered its

recovery alongwith interest under Rule 14 of the CENVAT Credit Rules, 2004.

4. Aggrieved, the appellant has filed the appeal on the grounds that:

o the impugned orders have been passed without appreciating the facts and merits of the case;
o that they can avail CENVAT credit on outward freight and cai1 utilize the credit availed for

payment of service tax on GTA service as they are deemed output service provider in respect of

GTA services;
o that the payment of service tax is legally correct in terms of Rule 2(r), 2(p), 3 of the CENVAT

Credit Rules, 2004; that on a combined reading it is apparent that if a person is liable for payment
of service tax although he may not be providing output service it shall be deemed that the service
for which he is paying tax is his output service;

o that the output service is deemed to be provided by them in respect of goods transport agency and
the service tax can be paid from CENVAT credit account as per the rule 3(4)e) of CENVAT
Credit Rules, 2004;

o that in the CENVAT credit Rules, there is no one to one correlation of input to output services
and therefore there is no bar on payment of service tax from CENVAT account;

o that they would like to rely on the case of Bharat Litho Co [2004(172) ELT 327], EMCO Elecon
India Ltd [2008208) ELT 3 79], Johnson and Johnson Ltd [2002(149) ELT 1340], Bhushan
Power & Steel Ltd [2008(10) STR 18], Flowserve Microfinish Pumps P Ltd [2008(9) STR 278],
Nahar Industrial Enterprises Ltd [2007(7) STR 26], India Cements Ltd [2007(7) STR 569], Nahar
Exports Ltd [20089) STR 252], Prakash Industries ltd [2008(11) STR 248];

o the then Commissioner(A) vide his OIA No. 308/2009 dated 19.8.2009, had held that prior to
1.3.2008 GTA service was also considered to be an output service;

e that the whole exercise is revenue neutral as whatever amount is be agpg]db the appellant is
•. accrued back to them as CENVAT credit; 4 "(q

,,%,4leisemtoss»le. %$$%
s

; » •
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c:, that such services of transportation are input services for the appellant and therefore they are
entitled for the availment ofthy CENVAT credit ofthe same;

o that they are eligible for CENVAT credit in terms ofRule 31 )(ix) ofthe CENVAT Credit Rules,
2004;

o that in terms of circular dated 23.8.2007, the sale ofdelivery of any goods will be construed to
have been completed at a place where transfer ofproperty in goods take place;

o that the appellant is eligible for CENVAT credit ofservice tax paid on outward freight.

5. Consequent to the appeals being retrieved from call book, personal hearing in the

matter was granted on 23.10.2018 wherein Shri P.G.Mehta, Advocate appeared on behalf of the

appellant and reiterated the grounds of appeal. He also submitted copies of judgment in the case

of Panchmahal Steel[2015(37)STR 965] and Oudh Sugar [2017(52) STR 353] to substantiate

their argument.

6. I will deal with both the impugned OIOs separately. Taking up 010 no.

STC/66/DC/Div III/09-10 dated 19.1.2010 [sr. no. 1 of the table supra], I have gone through the

show cause notice dated 31.7.2008, covering the period from April 2005 to July 2007 and it is

observed that the notice starts by alleging that the appellant paid service tax under GTA service
. .

on outward freight and thereafter wrongly availed the CENVAT credit of the said service tax

paid. The notice also gives the month wise figures of the service tax paid and the CENVAT

credit availed during the period under dispute. The notice thereafter in page 3 states that

...."Therefore the CENVAT credit is not admissible to the said assessee which availed incorrect by them

and hence the assessee was liable to pay service tax ofRs. 3,39,333/- on outwardfreight? In the next

para the notice states that " Whereas all these acts of contravention on the part of the said assessee

appears to have been committed by way ofsuppression ofthefacts by not discharging the correct service

tax as they paid service tax 011 the outwardfreight and availed incorrect CENVAT credit of the same

which is against the law as outwardfreight is in the nature ofoutput service and tax paid on same cannot

be utilised for payment of duty again [in the form of cenvat credit] against taxable service to the

department with the intent to evade payment ofservice tax and therefore the service tax which is notpaid

was required to be demanded/recovered.fi·om them under the provision ofSection 73(1) of the Finance

Act, 1994 by invoking extendedperiod of5years."

6.1 In the impugned OIO dated 31.7.2008[sr. no. 1 of the table supra], the adjudicating

authority frames the dispute to be decided as "Ifind that the case of the department is that the said

firm had wrongly utilized the credit of Rs. 3,39,333 for payment of service tax payable on GTA

services received by them during the April 2005 to July 2007 as the said credit could have been utilized

for payment ofservice tax payable on their output service only and GTA services received by them were

not their output service but they were required to pay service tax on those service on account of the

provisions contained in Rule 2(d)() of the 'CENVAT Credit Rules, 2004. [para 10 of the OIO]"

Consequently, the adjudicating authority in his order has [a] confirmed the demand of service tax

amounting to Rs. 3,39,333/- u/s 73(1) along with interest, imposed penalty under sections 76, 78,

of the Finance Agt, ...19.2,1 & 15(3) of the CENVAT Credit Rules, 2004. The adjudicating
.2Ree •

stority has,4fj#hep.el4, 44,CENAT credit or Rs. 3,39,333l- uili ga:q2- 'v by the said

assessee is #disallow&land·is required to be recovered with int : lg 14 of the
%; ; s : • . ­

CENVAT er&dit Rules,2004. %
'• ·,r_'.. . •l,, ,;.,:•' .~~•••· • "• -s

?l.
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I am constrained to state that the impugned OIO has been passed in a casual way.

The above reading clearly demonstrates that there is a variance as far as facts are concerned.

Infact the entire facts are not clearly forthcoming. While the show cause notice states that the

appellant after paying the service tax on OTA of Rs. 3,39,333/-, wrongly availed the CENVAT

credit of the same, the adjudicating authority has held that the dispute basically is that the

appellant wrongly utilized the CENVAT credit of Rs. 3,39,333/- for payment of service tax on

OTA. While in the notice the period ofwrong availment of CENVAT Creditof Rs. 3,39,333/- is

April 2005 to July 2007, the impugned OIO states that the service tax of Rs. 3,39,333/- was

wrongly paid from CENVAT credit during the period from April 2005 to July 2007.

6.3 The apt way of dealing with such a situation would have been to remand back the

matter to the original adjudicating authority. However, it has been eight years since the

impugned OIO was passed and I find that since most of the things [as far as the disputes are

concerned regarding eligibility of CENVAT credit for payment of service tax on OTA and

availment of CENVAT credit in respect of service tax paid on GTA], has attained finality, no

purpose would be served by remanding back the matter. Therefore, as far as the aforementioned

appeal is concerned, two issues need to be examined viz.
[a] whether the appellant is eligible to utilize CENVAT credit for payment of service tax on
OTA; and
[b] whether the appellant is eligible to avail of CENVAT credit in respect of service tax paid on
OTA.

0

6.4. Going to the first issue as to whether the appellant is eligible to utilize CENVAT

credit for payment of service tax on OTA, I find that the issue is no longer res integra. The issue

was first decided by the larger bench of the Hon'ble CESTAT in the case of Panchmahal Steel

Limited [2014(34) STR 351], the head notes ofwhich are as follows:
Cenvat credit - Utilization of - Service Tax liability for Goods Transport Agency (GTA) service ­
Discharge by manufacturer of excisable goods as deemed service provider without providing
actual service - HELD : Credit availedfor manufacturing activities could be usedfor payment of
Service Tax on GTA service, even if inputs/input services/capital goods were not utilized for
providing taxable services - There was no bar/restrictionfor such utilization of Cenvat Account ­
Rule 3(4)(e) ofCenvat Credit Rules, 2004. [paras 3, 4, 5]

Department feeling aggrieved, filed an appeal against the aforementioned order before the

Hon'ble High Court, which in its order reported at [2015(37) STR 965], held as follows:
8 Rule 3 of the Cenvat Credit Rules, 2004pertains to Cenvat credit. Sub-rule (I) thereofallows
the manufacturer or purchaser offinal products or provider of output service to take credit of
Cemvat of various duties specified therein. Sub-rule (4) ofRule 3 of the said Rules provides that
the Cenvat credit may be utilizedfor payment of various duties specified in clauses (a) to (e)
thereof' clause (e) pertains to "Service Tax on any output service". A combined reading of these
statutory provisions would, therefore, establish that though the assessee was liable to pay
Service Tax on G. T.A. Service, it could have utilized Cenvat credit for the purpose ofpaying
such duty. In view of the decisions of Punjab and Haryana High Court and Delhi High Court
noted above, we do not find any error in the view of the Tribunal. Tax Appeal is, therefore,
dismissed.

o

t
%,

s

----.:!!-

Therefore, since it has been held by the Hon'ble High Court of Gujarat, that there is no

restriction in so far as the utilization of CENVAT credit towards · e tax on
..·.
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outward transportation [i.e. GTA] is concerned, the findings of the adjudicating authority,

holding otherwise, is set aside and the appeal of the appellantit allowed in this respect.

6.5 Now moving on to the second aspect, whether the appellant is eligible to avail of

·..o

CENVAT credit in respect of service tax paid on outward transportation [GTA], again the matter

is no longer res integra. The Hon'ble Supreme Court of India in the case of Vasavadatta

Cements Limited [20181I)GSTL 3(SC)], held as follows :
I. 11zese appeals are preferred by the Central Excise Department against thejudgment and order
passed by the Customs, Excise & Service Tax Appellate Tribunal (hereinafter referred to as
"CESTAT") whereby the CESTAT has allowed to the respondents (hereinafter referred to as
"assessees ") CENAT credit on goods transport agency service availedfor transport ofgoods
from the place ofremoval to depots or the buyers premises. The leadjudgment was given by the
CESTIT in the case of Commissioner of Central Excise & S. T Unit Bangalore v. Mis. ABB
Limited. The aforesaid judgment dated 18-5-2009 [2009 15! S.TR. 23 (Tri-LB)] has been
upheld by the Karnataka High Court vide judgment dated 23-3-2011 [2011 23) S.T.R. 97
(Kar.)]. Thisjudgment has beenfollowed in all other cases

7. As mentioned above, the expression used in the aforesaid Rule is "from the place of
removal". It has tu be from the place ofremoval upto a certain point. Therefore, tax paid on the
transportation of the final product from the place of removal upto the first point, whether it is
depot or the customer, has to be allowed.

Since the Hon'ble Supreme Court of India has held that CENVAT credit in respect of service tax

paid on outward transportation can be availed, the finding of the adjudicating authority holding

otherwise, is set aside.

6.6 Hence, in view of the foregoing, the impugned OIO no. STC/66/DC/Div III/09-10

elated 19.1.201 0[sr. no. 1 of the table supra],, is set aside.

7. I will now take up OIO no. STCI67/DC/Div III/09-10 dated 19.1.2010 [sr. no. 2

of the table above]. The show cause notice dated 31.7.2008 against which this impugned .OIO is

0 passed, alleges that the appellant paid service tax of Rs. 2,52,426/- by debiting CENVAT

account instead of paying the duty through PLA. The period involved is from August 2007 to

March 2008. The adjudicating authority in his impugned OIO has confirmed the demand of

service tax of Rs. 2,52,426/- along with interst, imposed penalty under sections 76 of the Finance

Act, 1994 and under Rule 14 of the CENVAT Credit Rules, 2004 and further held that the

CENVAT credit of Rs. 2,52,426/- utilized wrongly by the said appellant is disallowed and is

required to be recovered with interest under Rule 14 ofthe CENVAT Credit Rules, 2004.

7.1 As far as the utilization of CENVAT credit for payment of service tax on outward

transportation [GTA] is concerned, I have already recorded my findings in para 6.4 supra. It
would however, hold for the period from August 2007 to February 2008. As far as the period of

March2008 is concerned, I would like to reproduce paras 10 to 12 [relevant] from the judgement

in the case of Oudh Sugar Mills Limited [2017(52) STR 353], viz.

=EA
42?'Central,Government enacted Cenat Credit Rules, 2004 (herein. eat ieaf@we. to as "Rules
5209")yide Notification dated 10-9-2004. Assessee is availin 'se paid on
:'Ijuts, and 'Capital Goods' andservice tax paid on Input Ser1 0 rfurther
pdjyyeqt-of,duty: Assessee was availing services ofGTA and same as

'.:· :1. ·. '. : ·_·.- -~- .· -· .
a
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recipient of the said service. Assessee thus, paid Services Tax by availing Cenvat credit ofduty
paid on 'Inputs', 'Capital Goods' and 'Service Tax on Input Services'. The term 'output service'
'person liableforpaying service tax' and 'provider oftaxable service' are defined in Rule 2(p)(q)
and (6) ofRules, 2004 andread as under :­

2. Definitions - In these rules, unless the context otherwise requires,

"2(p) "output service" means any taxable service provided by the provider of taxable service,
to a customer, client, subscriber, policy holder or any other person, as the case may be, and the
expressions 'provider' and 'provided' shall be construed accordingly.
Explanation. - For the removal ofdoubts it is hereby clarified that if a person liable for paying
service tax does not provide any taxable service or does not manufacture final products, the
servicefor which he is liable topay service tax shall be deemed to be the 'output service'.
2(@) "person liable for paying service tax" has the meaning as assigned to it in clause (d) of
sub-rule (1) ofrule 2 ofthe Service Tax Rules, 1994.
2(6) "provider oftaxable service" include aperson liableforpaying service tn:. "

11. Explanation provided under Rule 2(p) ofRules, 2004 was omitted vide notification elated
19-4-2006. Definition of "Output Services" under Rule 2(p) was amended by notification dated
1-3-2008 andamendeddefinition reads as under :­

"Rule 2p) - "Output Service" means any taxable services excluding the taxable services referred
to in sub-clause (zzp) ofclause (105) ofSection 65 ofthe Finance Act, provided by the provider
of taxable services to a customer, client, subscriber, policy holder or any other person, as 'the
case may be and the expression "provider" and "provided" shall be construed accordingly."

(emphasis added)

12. Therefore, after 1-3-2008, Assessee is not allowed to utilize Cenat creditfor the purpose of
payment of 'Service Tax' towards GT.A and it is now required topay Service Tax towards GTA by
cash deposit

Thus the finding of the adjudicating authority for the period from August 2007 to February 2008,

disallowing utilization of CENVAT credit for payment of service tax on oulward transportation

(GTA), is set aside. As far as the finding of the adjudicating authority for March 2008 is

concerned holding that the appellant was liable to pay service tax in respect of outward

transportation [GT'A] through PLA in cash, the same is upheld, in terms of the judgment supra.

0

7.2

7.3

Now, as far as the confirmation of recovery of CENVAT credit of Rs. 2,52,426/­

In view of the foregoing. OTO No. STC/67/DC/Div III/09-10 elated 19.1.2010 [sr.

0is concerned for wrongly utilizing the CENVAT credit, 1 find that the CENVAT credit upto

February 2008 was correctly utilized and therefore the question of recovering the CENVAT

credit along with interest is not tenable. As for as the availment of CENVAT credit for March

2008 is concerned, I find that the appellant has wrongly utilized CENVAT credit of Rs. 49551/­

towards payment of service tax on outward transportation [GTA] and since I have upheld the

confirmation of the demand of service tax of Rs. 49551/- pertaining to March 2008, the question

of demanding CENVAT credit again under Rule 14 would amount to double taxation/double

jeopardy for the appellant since neither in the notice nor in the impugned OI0 has it been alleged

that the credit was wrongly availed. For the wrong utilization in respect of the credit which was

correctly availed, the question of demanding CENVAT credit does not arise more so since the

demand of service tax of Rs. 49,551/- has already been confirmed against the appellant.

no. 2 of the table supra], is modified as follows : the confirmation of service tax of Rs. 49551/­

[pertaining to Mafch 20O8.]is upheld along with interest.
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of the Finance Act, 1994 is set aside because, as -is evident the utilization of CENVAT credit for

payment of service tax on outward transportation waslitigated and settled by the ruling of

various High Courts. The question of penalty under Rule 15(3) does not arise since I have

already set aside the recovery of CENVAT credit wrongly utilized for reasons mentioned supra.

8.

8.

3r91aad arr a Rt a{ 3r4 at fszrl 39la at# fan srar
The appeal filed by the appellant stands disposed of in above terms.
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Date 31.10.2018

Attested
M

(Vin e)
Sup - nt (Appeal),
Central Tax,
Ahmcdabad.

By RPAD.

To,
MIs. Air Control & Chemical Engineering Company Limited,
Nandej,
Barej acli,
Dist. Ahmedabad

Copy to:­

• I. The Chief Commissioner, Central Tax, Ahmeclabacl Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.

· 3. The Assistant Commissioner, Central Tax Division-III(Vatwa II), Ahmedabad
Commissionerate.

4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.V: Guard File.
6. P.A.
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