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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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. Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

- or territory outside India. :

(m IR Yo BT T [BY R IRT & e’ (Ut a1 e 3 Fafa e @ A e




2

() RE B oAy [ I A wirer 7 Praffe Her W A A @ Rfmt § S yes @ el I SR
e b RAE & et T S ARG B AR R W ar g ¥ e &1

(b). Incase of rebate of duty of excise on goods exportéd to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
fo any country or territory outside India. :
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(©) In case of goods exported outside India export to Nepal or Bhutan, without payment of
cuty.

silﬁnzmmaﬂ'mgwa%@mﬁaﬂ%ma?a@z%%emaﬁné%a?hﬁﬁamvﬁm%qui
REGICRI I CE O AR & gRT oid @ wFa W Ay 9q F faw sl (7f2) 1998 ART 109 ERT
fAga R g Bl

{d) Credit of any duty allowed to be utilized towards payment of excise duty on final
produicts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by -
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed underSection
35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
Syl gpew, @i ST Yed 0d Har] el =anreRr & ufy andier—
Appeal to Cuslom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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EE ‘_W@sftj‘.{‘egional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
©=207 New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. ir case of

;appeal}s other than as mentioned in para-2(i) (a) above.
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The appeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 -of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
25.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
l.ac, 5 Lac to 50 l.ac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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in case of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the aforesaid manner not withstanding the. fact that the one appeal to the

Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriploria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Atlention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FAZEIT 7 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) :
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FFor an appeal to be filed hefore the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the pre--
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

Two appeals have been filed by M/s. Air Control & Chemical Engineering
Company Limited, Nandej, Barejadi, Dist. Ahmedabad [for short- ‘appellant’] the details of which

are as follows:

Sr. | Impugned OIO No. and date OI0 passed by Appeal No.

No. | against which appeal is filed

1 STC/66/DC/Div 111/09-10 Dy. Commissioner, Division 111, V2(ST)47/Ahd-
dated 19.1.2010 Service Tax Commissionerate, South/2018-19

) Ahmedabad ‘

2 STC/67/DC/Div 111/09-10 Dy. Commissioner, Division Il V2(ST)48/Ahd-
dated 19.1.2010 Service Tax Commissionerate, South/2018-19

Ahmedabad

These appeals were placed in call book as a departmental appeal was pending in the
Hon’ble Supreme Court. Since the said departmental appeal has been decided by the Apex Court in the
case of Vasavadatta Cements Limited [2018(1 1)GSTL 3(SC)], the appeals have been retrieved and are

being decided by this common order.

2. Briefly, the facts are that two show cause notices both dated 31.7.2008 were
issued to the appellant inter alia alleging that the appellant had wrongly paid the service tax on

outward freight from the CENVAT credit when the service tax should have been paid in cash.

The show cause notice therefore, proposed demand of the service tax wrongly paid through

CENVAT along with interest; proposed penalty on the appellant; proposed that the service tax

credit wrongly taken by the appellant to be disallowed.

3. These notices were adjudicated vide the aforementioned impugned OIOs, wherein
he confirmed the service tax demand along with interest, imposed penalty on the appellant and
further ordered that the CENVAT credit utilized wrongly stands disallowed and ordered its

recovery alongwith interest under Rule 14 of the CENVAT Credit Rules, 2004.

4. Aggrieved, the appellant has filed the appeal on the grounds that:

o the impugned orders have been passed without appreciating the facts and merits of the case;

o that they can avail CENVAT credit on outward freight and cai utilize the credit availed for
payment of service tax on GTA service as they are deemed output service provider in respect of
GTA services; ‘

o that the payment of service tax is legally correct in terms of Rule 2(r), 2(p), 3 of the CENVAT
Credit Rules, 2004; that on a combined reading it is apparent that if a person is liable for payment
of service tax although he may not be providing output service it shall be deemed that the service
for which he is paying tax is his output service;

o that the output service is deemed to be provided by them in respect of goods transport agency and
the service tax can be paid from CENVAT credit account as per the rule 3(4)(e) of CENVAT
Credit Rules, 2004;

o that in the CENVAT credit Rules, there is no one to one correlation of input to output services
and therefore there is no bar on payment of service tax from CENVAT account;

o that they would like to rely on the case of Bharat Litho Co [2004(172) ELT 327], EMCO Elecon
India Ltd [2008(208) ELT 379], Johnson and Johnson Ltd [2002(149) ELT 1340], Bhushan
Power & Steel Ltd [2008(10) STR 18], Flowserve Microfinish Pumps P Ltd [2008(9) STR 278],
Nahar Industrial Enterprises Ltd [2007(7) STR 26], India Cements Ltd [2007(7) STR 569], Nahar
Exports Ltd [2008(9) STR 252], Prakash Industries Itd [2008(11) STR 2438];

o the then Commissioner(A) vide his OIA No. 308/2009 dated 19.8.2009, had held that prior to
1.3.2008 GTA service was also considered to be an output service;

o that the whole exercise is revenue neutral as whatever amount is bej 1@‘1%@’(1@“19\ the appellant is

= accrued back to them as CENVAT credit; « cz;"f

' that no-penalty is imposable. A

”
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o that such services of transportation are input services for the appellant and therefore they are
entitled for the availment of the CENVAT credit of the same; :

o that they are eligible for CENVAT credit in terms of Rule 3(1)(ix) of the CENVAT Credit Rules,
2004;

o that in terms of circular dated 23.8.2007, Ule sale of delivery of any goods will be construed to
have been completed at a place where transfer of property in goods take place;

o that the appellant is eligible for CENVAT credit of service tax paid on outward freight.

5. Consequent to the appeals being retrieved from call book, personal hearing in the
matter was granted on.23.10.2018 wherein Shri P.G.Mehta, Advocate appeared on behalf of the
appellant and reiterated the grounds of appeal. He also submitted copies of judgment in the case

of Panchmahal Steel[2015(37)STR 965] and Oudh Sugar [2017(52) STR 353] to substantiate

their argument.

0. I will deal with both the impugned OIOs separately. Taking up OIO no.
STC/(»()/DC/DiV 111/09-10 dated 19.1.2010 [sr. no. 1 of the table supra], I have gone through the
show cause notice dated 31.7.2008, covering the period from April 2005 to July 2007 and it is

obscrved that the notice starts by alleging that the appellant paid service tax under GTA service

on outward freight and thereafter wrongly availed the CENVAT credit of the said service tax

paid. The notice also gives the month wise figures of the service tax paid and the CENVAT
credit availed during the period under dispute. The notice thereafter in page 3 states that

.. Therefore the CENVAT credit is not admissible to the said assessee which availed incorrect by them

and hence the assessee wds liable to pay service lax of Rs. 3,39,333/- on owtward Jreight” In the next

para the notice states that « Whereas all these acts of contravention on the pari of the said assessee
appears to have been commitied by way of suppression of the facts by not discharging the correct service

tax us they paid service lax on the outward freight and availed incorrect CENVAT credit of the same

which is against the law as outward freight is in the nature of output service and tax paid on samne caninot
be wutilised for payment of duty again [in the form of cenvat credil] against taxable service 1o the
department with the intent to evade payment of service tax and therefore the service tax which is not paid
was required to be demanded/recovered from them under the provision of Section 73(1) of the Finance

Act, 1994 by invoking extended period of 5 years. ©

6.1 In the impugned OIO dated 31.7.2008[st. no. 1 of the table supra], the adjudicating

authority frames the dispute to be decided as “I find that the case of the department is that the said

Jirm had wrongly utilized the credit of Rs. 3,39,333 for payment of service tax payable on GTA

services received by them during the April 2005 to July 2007 as the said credit could have been utilized

Jor payment of service tax payable on their output service only and GTA services received by them were

not their output service but they were required to pay service lax on those service on account of the
provisions contained in Rule 2(d)(v) of the ‘CENVAT Credit Rules, 2004. [para 10 of the OIO]“
Consequently, the adjudicating authority in his order has [a] confirmed the demand of service tax
amounting to Rs. 3,39,333/- u/s 73(1) along with interest, imposed penalty under sections 76, 78,

of the Finance Act..,1994‘& 15(3) of the CENVAT Credit Rules, 2004. The adjudicating

authority has s

el__,(];eldv 1at/ CENVAT credit of Rs. 3,39,333/- utili Gd*%w%gn ly by the said
: ¥y
Iowcdr and »;1s 1equned to be recovered with 1nt/ fele rxiﬁ\é\m of the

11 Rules 2004
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assessee is

CENVAT Cr
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6.2 I am constrained to state that the impugned OIO has been passed in a casual way.
The above reading clearly demonstrates that there is a variance as far as facts are concerned.
Infact the entire facts are not clearly forthcoming. While the show cause notice states that the
appellant after paying the service tax on GTA of Rs. 3,39,333/-, wrongly availed the CENVAT
credit of the same, the adjudicating authority has held that the dispute basically is that the
appellant wrongly utilized the CENVAT credit of Rs. 3,39,333/- for payment of service tax on

loBede!

GTA. While in the notice the period of wrong availment of CENVAT Credit of Rs. 3,39,333/- 1s

211

April 2005 to July 2007, the impugned OIO states that the service tax of Rs. 3,39,333/- was

wrongly paid from CENVAT credit during the period from April 2005 to July 2007.

6.3 The apt way of dealing with such a situation would have been to remand back the
matter to the original adjudicating authority. However, it has been eight years since the
impugned OIO was passed and I find that since most of the things [as far as the disputes are
concerned regarding eligibility of CENVAT credit for payment of service tax on GTA and
availment of CENVAT credit in respect of service tax paid on GTA], has attained finality, no
purpose would be served by remanding back the matter. Therefore, as far as the aforementioned
appeal is concerned, two issues need to be examined viz.

[a] whether the appellant is eligible to utilize CENVAT credit for payment of service tax on

GTA,; and
[b] whether the appellant is eligible to avail of CENVAT credit in respect of service tax paid on

GTA.

6.4. Going to the first issue as to whether the appellant is eligible to utilize CENVAT
credit for payment of service tax on GTA, I find that the issue is no longer res integra. The issue
was first decided by the larger bench of the Hon’ble CESTAT in the case of Panchmahal Steel

Limited [2014(34) STR 351], the head notes of which are as follows:

Cenvat credit - Utilization of - Service Tax liability for Goods Transport Agency (GTA) service -
Discharge by manufacturer of excisable goods as deemed service provider without providing
actual service - HELD : Credit availed for manufacturing activities could be used for payment of
Service Tax on GTA service, even if inputs/input services/capital goods were not utilized for
providing taxable services - There was no bar/restriction for such utilization of Cenvat Account -
Rule 3(4)(e) of Cenvat Credit Rules, 2004. [paras 3,4, 5]

Department feeling aggrieved, filed an appeal against the aforementioned order before the
Hon’ble High Court, which in its order reported at [2015(37) STR 965], held as follows:

8 Rule 3 of the Cenvat Credit Rules, 2004 pertains to Cenvat credit. Sub-rule (1) thereof allows
the manufacturer or purchaser of final products or provider of oulpul service [0 take credit of
Cenvat of various duties specified therein. Sub-rule (4) of Rule 3 of the said Rules provides that
the Cenvat credit may be utilized for payment of various duties specified in clauses (@) to (¢)
thereof- clause (e) pertains to “Service Tax on any ouipul service”. A combined reading of these
statutory provisions would, therefore, establish that though the assessee was liable to pay
Service Tax on G.T.A. Service, it could have utilized Cenvat credit for the purpose of paying
such duty. In view of the decisions of Punjab and Haryana High Court and Delhi High Court
noted above, we do not find any error in the view of the Tribunal. Tax Appeal is, therefore,
dismissed.

Therefore, since it has been held by the Hon’ble High Court of Gujarat, that there is no

ervice tax on

&
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outward transportation [i.e. ‘GTA] is concerned, the findings of the adjudicating authority,

holding otherwise, is set aside and the appeal of the appellant it allowed in this respect.

6.5 Now moving on to the second aspect, whether the appellant is eligible to avail of
CENVAT credit in respect of service tax paid on outward transportation [GTA], again the matter
is no longer res integra. The Hon’ble Supreme Court of India in the case of Vasavadatta

Cements Limited [2018(11)GSTL 3(SC)], held as follows :

1. These appeals are preferred by the Ceniral Excise Department against the judgment and order
passed by the Customs, Excise & Service Tax Appellate Tribunal (hereinafier referred to as
“CESTAT”) whereby the CESTAT has allowed to the respondents (hereinafier referred to as
“assessees”) CENVAT credit on goods transport agency service availed for transport of goods
firom the place of removal to depols or the buyers premises. The lead judgment was given by the
CESTAT in the case of Commissioner of Central Excise & S.T Unit Bangalore v. M/s. ABB
Limited. The aforesaid judgment dated 18-5-2009 [2009 (I5) S.T.R. 23 (Tri.-LB)] has been
upheld by the Karnataka High Court vide Jjudgment dated 23-3-2011 [2011 (23) ST.R 97
(Kar.)]. This judgment has been followed in all other cases

7. ds mentioned above, the expression used in the aforesaid Rule is “from the place of
removal”. It has to be firom the place of removal upto a certain point. Therefore, tax paid on the
transportation of the final product from the place of removal uplo the first point, whether it is
depot or the customer, has to be allowed. :

Since the Hon’ble Supreme Court of India has held that CENVAT credit in respect of service tax
paid on outward transportation can be availed, the finding of the adjudicating authority holding

otherwise, is set aside.

0.6 Hence, in view of the foregoing, the impugned OIO no. STC/66/DC/Div 111/09-10

dated 19.1.2010[sr. no. 1 of the table supra],, is set aside.

7. T will now take up OIO no. STC/67/DC/Div I11/09-10 dated 19.1.2010 [sr. no. 2
of the table above]. The show cause notice dated 31.7.2008 against which this impugned OIO is
passed, alleges that the appellant paid service tax of Rs. 2,52,426/- by debiting CENVAT

account instead of paying the duty through PLA. The period involved is from August 2007 to

. March 2008. The adjudicating authority in his impugned OIO has confirmed the demand of
service tax of Rs. 2,52,426/- along with interst, imposed penalty under sections 76 of the Finance
Act, 1994 and under Rule 14 of the CENVAT Credit Rules, 2004 and further held that the
CENVAT credit of Rs. 2,52,426/- utilized wrongly by the said appellant is disallowed and is
required (o be recovered with interest under Rule 14 of the CENVAT Credit Rules, 2004.

7.1 As far as the utilization of CENVAT credit for payment of service tax on outward
transportation [GTA] is concerned, I have already recorded my findings in para 6.4 supra. It
would however, hold for the period from August 2007 to February 2008. As far as the period of
March 2008 is concerned, I would like to reproduce paras 10 to 12 [1'éleva11t] from the judgement

in the case of Oudh Sugar Mills Limited [2017(52) STR 353], viz.

;C;'v@g,}l-/;‘gg_if,_Go-iie{'77llzenl enacted Cenvat Credit Rules, 2004 (herei; qf@%}@fé@e to as “Rules
0h0'</f"’)Jg_id@_]\f;o;liﬁc‘ation dated 10-9-2004. Assessee is availing crefife s/@;_&m\gé:@; ise paid on

] 2
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R 1 further
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recipient of the said service. Assessee thus, paid Services Tax by availing Cenvat credit of duty
paid on ‘Inputs’, ‘Capital Goods’ and “Service Tax on Input Services'. The term ‘output service’
‘verson liable for paying service iax’ and ‘provider of taxable service’ are defined in Rule 2(p)(q)
and (v) of Rules, 2004 and read as under :-

2. Definitions - In these rules, unless the context otherwise requires,

“2p) “output service” means any taxable service provided by the provider of taxable service,
10 a customer, client, subscriber, policy holder or any other person, as the case may be, and the
expressions ‘provider’ and ‘provided ' shall be construed accordingly.

Explanation. - For the removal of doubts it is hereby clarified that if a person liable for puying
service tax does not provide any taxable service or does not manufacture final products, the
service for which he is liable to pay service tax shall be deemed to be the ‘output service'.

2(q) person liable for paying service tax” has the meaning as assigned to it in clause (d) of

sub-rule (1) of rule 2 of the Service Tax Rules, 1994.
2(r) "provider of taxable service” include a person liable for paying service fax.”

11. Explanation provided under Rule 2(p) of Rules, 2004 was omitted vide notification dared
19-4-2006. Definition of “Output Services” under Rule 2(p) was amended by notification dated
1-3-2008 and amended definition reads as under :~ ’

“Rule 2(p) - “Output Service” means any taxable services excluding the taxable services referred
1o in sub-clause (zzp) of clause (103) of Section 65 of the Finance Act, provided by the provider
of taxable services to a customer, client, subscriber, policy holder or any other person, as ‘the
case may be and the expression “provider” and “provided” shall be construed accordingly.”

' (emphasis added)

12. Therefore, after 1-3-2008, Assessee is not allowed to utilize Cenvat credit for the purpose of

payment of ‘Service Tax’ towards GTA and it is now required to pay Service Tax lowards G14 by
cash deposit

Thus the linding of the adjudicating authority {or the period from August 2007 to February 2008,
disallowing utilization of CENVAT credit for payment of service lax on outward iransporlalion
(GTA). is set aside. As far as the finding of the adjudicating authority for March 2008 is
concerned holding that the appellant was liable to pay service tax in respect of outward

transportation [G1'A] through PLA in cash, the same is upheld, in terms of the judgment supra.

7.2 - Now, as far as the confirmation of recovery of CENVAT credit of Rs. 2,52,426/-
is concerned for wrongly utilizing the CENVAT credit, 1 find that the CENVAT credit upto
February 2008 was correctly utilized and therefore the question of recovering the CENVAT
credit along with interest is not tenable. As far as the availment of CENVAT credit for March
2008 is concerned, I find that the appellant has wrongly utilized CENVAT credit of Rs. 49351/~
towards payment of service tax on outward transportation [GTA] and since [ have upheld the
confirmation of the demand of service tax of Rs. 49551/~ pertaining to March 2008, the question
of demanding CENVAT credit again under Rule 14 would amount to double taxation/double
jeopardy for the appellant since neither in the notice nor in the impugned O10 has it been alleged
that the credit was wrongly availed. For the wrong utilization in respect of the credit which was
correctly availed, the question of demanding CENVAT credit does not arise more so since the

demand of service tax of Rs. 49,551/- has already been confirmed against the appellant.

7.3 In view of the foregoing. OTO No. STC/67/DC/Div 111/09-10 dated 19.1.2010 [sr.
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of the Finance Act, 1994 is set aside because, as- is evident the utilization of CENVAT credit for

'S

payment of service tax on outward transportation was® htlgated and settled by the ruling of
various High Courts. The question of penalty under Rule 15(3) does not arise since I have

already set aside the recovery of CENVAT credit wrongly utilized for reasons mentioned supra.

8. 3rtﬁmaamaéa?rwéma€rﬁm3qﬂaﬁaﬁévﬁﬁmm%1

8. The appeal filed by the appellant stands dlsposed of in above terms. ’_ . /»'”W

Date :3‘.10.20] 8
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Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Air Control & Chemical Engineering Company Limited,
Nandej,

Barejadi,

Dist. Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
The Assistant Commissioner, Central Tax D1v1s1on II(Vatwa 1I), Ahmedabad South
Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.
Guard File.
6. P.A.
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